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RECOMMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing O ficer, Don W Davis, held a formal hearing in the above-
styl ed case on August 24-25, 1992, in Brooksville, Florida. The follow ng
appear ances were entered:

For Petitioners

Dorothy K., M M,

and John HramBicket: M M Bicket, Pro Se
22 Sout h Sweet gum Court
Honpsassa, Florida 32646

For Petitioner

Loren E. Hamm Davi d Snol ker, Esquire
2700 Landmark Centre
401 East Jackson Street
Tanpa, Florida 33602



For Respondent

Her nando County: Robert Bruce Snow, Esquire
County Attorney
Post O fice Box 2060
Brooksville, Florida 34605

For Respondent

Depart nment of

Community Affairs: Stephanie M Cal | ahan, Esquire
Assi stant General Counse
Department of Community Affairs
2740 Centerview Drive
Tal | ahassee, Florida 32399-2100

STATEMENT OF THE | SSUE

The issues in this case are whether the conprehensive plan adopted by
Her nando County, Florida (County) is "in conpliance" pursuant to Chapter 163,
Part 11, Florida Statutes, and Chapter 9J- 5, Florida Adm nistrative Code; and,
whet her the County gave adequate notice of the plan's anendnment as required by
Section 163.3181 and Section 163. 3184, Florida Statutes.

PRELI M NARY STATEMENT

The County subnmitted a proposed conprehensive plan to the Departnent of
Community Affairs (Departnent) for review On July 28, 1989, after review ng
the plan, the Department issued its Notice of Intent to find the plan not in
conpli ance based on its Statenment of Intent containing the finding that the
designation of the future commercial uses along the State H ghway System U.S.
19, U. S 41 and S.R 50, threatened accepted traffic |levels of service and
encouraged strip comercial devel opnent and | eapfrog urban devel oprent.
Additionally, the Statement of Intent reconmended renedial actions including
[imting the amount of commercial developnent on U S. 19, US 41 and SR 50
and reduci ng the amount of residential devel opnent to be consistent with the
data and anal ysi s.

The County and the Departnment executed a Stipul ated Settlenent Agreenent,
ef fective March 12, 1990, which described renmedi al actions necessary to bring
t he Hernando County Conprehensive Plan into conpliance with the requirenents of
Chapter 163, Part 11, Florida Statutes, and Chapter 9J-5, Florida Adm nistrative
Code.

These renedi al actions required removal fromthe Future Land Use Map (FLUM
of strip comercial |and use except for the strip comrercial on U S. 19 between
the Pasco County Line and S.R 50, and the strip commercial on S.R 50 between
CGak H Il Hospital Drive and the southern extension of CR 491. The renedial
actions also required the use of nodal conmercial designations and infilling of
exi sting commerci al areas.

On Novenber 14, 1990, the Hernando County Board of County Conm ssioners, by
Ordi nance No. 90-21, adopted anendnents to the plan in response to the parties
Stipul ated Settlenent Agreenent described above. On January 5, 1991, the
Department issued its Notice of Intent to find the plan in conpliance.

On January 25, 1991, Petitioners filed their petitions with the Departnent
chal | engi ng the conpliance determ nation and requesting formal adm nistrative
proceedi ngs. The petitions generally alleged that the Hernando County pl an



anendnments were inconsistent with requirenents of Sections 163.3177 and
163.3184(1)(b), Florida Statutes, the State Conprehensive Plan, the

W t hl acoochee Regi onal Policy Plan, Rule Chapter 9J-5, Florida Adm nistrative
Code; that Petitioners' properties in Hernando County should be returned to
their former zoning and | and use designations; and that Petitioners did not
recei ve adequate notice of the County's proposed | and use changes.

At the final hearing, Counsel for Petitioner Hanm call ed four w tnesses and
i ntroduced into evidence 25 exhibits. Petitioners Bicket called one w tness.
The County called two witnesses and introduced into evidence six exhibits. The
Departrment called two witnesses and introduced into evidence 19 exhibits. A
transcript of the final hearing was filed with the D vision of Adm nistrative
Hearings on Cctober 7, 1992. |In accordance with provisions of Rule 60Q 2.031
Florida Adm nistrative Code, the parties, by request and agreenent to a deadline
for filing proposed reconrended orders nore than 10 days after the filing of the
transcript, waived provisions of Rule 28-5.402, Florida Adm nistrative Code.

Proposed findings of fact submtted by the parties are addressed in the
appendi x to this recomended order

FI NDI NGS OF FACT
|I. Parties

1. The Departnent is the state |and pl anni ng agency charged with the
responsibility of review ng plans and plan anendnents pursuant to Chapter 163,
Part 11, Florida Statutes, also known as The Local Governnent Conprehensive
Pl anni ng and Land Devel oprment Regul ati on Act (Act).

2. Petitioner Loren E. Hamm and Petitioners Dorothy K.  Bicket as Trustee
for the Dorothy K. Bicket Trust, MM Bicket as Trustee for the MM Bicket
Trust, and John Hi ram Bi cket as Trustee for the MM and Dorothy K. Bicket
Trust, all own properties within the boundaries of the County that were affected
by the renedi al plan anmendnents. Petitioner Hanm submitted oral objections
concerni ng the plan amendnent during the review and adopti on proceedi ngs.
Petitioners Bicket did not submit oral or witten objections concerning the plan
anendnment during that process. Al Petitioners have all eged i nadequate notice
of the renedial anendnents and the consequential proposed | and use changes.

3. The County is a local government required to adopt a revised
conpr ehensi ve plan pursuant to Sections 163.3164(12) and 163. 3167, Florida
Statutes. On June 7, 1989, the County adopted a | ocal conprehensive plan with a
year 2010 pl anni ng hori zon

4. For purposes of this recomended order, the findings and concl usions
di scussed herein address specifically the property owned by Petitioner Loren E
Hanm

1. Background

5. The County is located in rural central Florida. The County enconpasses
approxi mately 312,000 acres. The County is bounded on the north by Citrus
County, on the east by Sunter County, on the south by Pasco County, and on the
west by the Gulf of Mexico. The county seat is the Gty of Brooksville.



6. There are two arterial roadways at the heart of the issue in this
proceeding. They are U. S. 19, a 4-lane divided highway running north and south
in western Hernando County and S.R 50 a state highway running east and west in
central southern Hernando County. S. R 50 features existing strip comrercial
devel opnent.

7. Petitioner Hanm owns approxi mately 431 acres of undevel oped | and al ong
S.R 50 due west of the Cak Hill Hospital and due east of the intersection of
S R 50 and U.S. 19 at the Gty of Weki Wachee.

8. Petitioner Hanm s property is a vacant parcel of sandy soil, partially
vegetated by pine trees and scrub oaks and dotted by small |akes or "sink
holes". M. Hanm has a forest green belt tax exenption on his property.

9. According to the 1989 Hernando County Conprehensive Plan, the |and use
classification for M. Hanm s parcel was a conbi nation of residential
commercial and light industrial. Pursuant to the renmedi al amendnents, M.
Hanm s property was designated on the FLUM as a conbi nati on of residential and
commercial use with a designated conmerci al node overl apping M. Hamm s

property.

10. At the hearing, M. Hamm was not aware of the acreage of his parce
whi ch had been designated as a partial comercial node on the FLUM adopted on
Novenmber 14, 1990, nor was he aware of the anount of commercial designation
avail abl e for his property pursuant to the prior FLUM adopted June 7, 1989.

11. Under the 1989 plan M. Hanm may have been eligible for a category of
devel opnent cal | ed urban buil dup which was a m x of urban |and uses. At that
time, he could have potentially devel oped 80 to 90 acres of the subject |and as
conmmer ci al devel oprent .

12. M. Hamm coul d have devel oped his property under a commercial |and use
designation pursuant to the June, 1989, conprehensive plan; sinmlarly, he can
al so develop a portion of his property for comercial use under the Novenber,
1990 pl an amendnents, depending on the extent to which the comercial node
designated on the FLUMfalls on M. Hanm s property.

13. Approximately 47 acres of the commercial node falls on M. Hammis
property and may be devel oped specifically as commercial |and use. He may al so
devel op of fice/ professional uses in addition to the 47 acres of the genera
commer ci al, roughly an additional 50 acres.

14. Utilization of the comercial node on M. Hanm s property may afford
up to 90 acres avail able for conmmercial devel opnment under the Novenber, 1990
conpr ehensi ve plan anendnents, if devel opnent pursuant to the
of fice/ professional designation is included. Previously, M. Hanmwas able to
devel op an area 1000 feet deep across the front of his property anmounting to
approxi mately 100 acres under the June, 1989 conprehensive plan

I1l. The Issue of Adequate Notice

15. Hernando County undertook a fairly extensive citizen's participation
program for devel opment of its conprehensive plan and appointed five task forces
to give citizen input on various aspects of the plan over a period of severa
years. Hundreds of neetings involving the task force were held, which neetings
were open to the public and in which the public participated.



16. The County duly noticed its public hearings to consider and adopt the
renedi al anendnents by an advertisement published in a newspaper of general paid
circulation in the County and of general interest and readership in the
community, not one of limted subject matter. The advertisement was a one
quarter page ad in a standard size. The advertisenent did not appear in the
portion of the newspaper where | egal notices and classified advertisenents
appear.

17. The County advertised its notices of public hearings in the
Brooksville Sun Journal, a |local newspaper of general circulation in the County
that it had used for such advertisenents for a period of fifteen to seventeen
years. The newspaper has since gone out of business. No affected person was
provi ded individual notice of Plan workshops and heari ngs.

18. The County advertised notice of the |ocal planning agency neeting held
May 10, 1990, the transmttal hearing by the Board of County Conmi ssioners and
t he public adoption hearing of the Board of County Conm ssioners in the
Brooksville Sun Journal

19. Notably, approximately 1200 notices of zoning hearings have been
published in the Sun Journal. None of these notices have been previously
determ ned to be inadequate.

20. M. Hamm appeared at, participated in and addressed the Board of
County Conmi ssioners at the duly noticed public hearing held Novenber 14, 1990.
Representatives of M. Hammwere al so present at the public hearing and were
af forded the opportunity to address the Board of County Conm ssioners regarding
t he renedial anendnents and M. Hammis property in relation thereto.
Representatives of M. Hamm present at the hearing included an attorney, a rea
estate appraiser and a | and use consul tant.

21. At the public hearing of the Board of County Comm ssioners at which
t he renedi al anendnents were considered, no new, independent, or additional data
and anal ysis regarding the |and use classification fromM. Hamm s property was
presented for consideration.

I'V. Land Use Conpliance |ssues

22. The followi ng four issues formthe basis of Petitioners' clains that
t he Hernando County Conprehensive Plan is not in conpliance:

a) Failure to coordinate future | and uses
with available facilities and services thereby
encour agi ng urban spraw ;

b) Pronotion of strip comrercial devel opnent
al ong State H ghway System

c) The quantity and quality of data and
analysis relative to roadway i npacts expected
fromthe strip commercial |land along S.R 50
near Gak Hill Hospital and net hodol ogy
utilized by the County; and

d) Quantity and quality of data analysis
relative to the nunber and | ocation of the
commerci al nodes near U S 19 and S.R 50 as
reflected in the commercial nodes maps and the
nmet hodol ogy utilized by the County.



e) The manner and extent to which M. Hamm
can devel op his property.

23. In the FLUE, the Hernando County Conprehensive Plan contains the
foll owi ng goals, objectives and policies relative to the designation of
comercial land use on the FLUM 1/

PCLI CI ES

OCBJECTIVE E: TO PROVI DE FOR MODERATE TO HI GH DENSI TY RESI DENTI AL DEVELOPMENT | N
SUI TABLE AREAS.

PCOLICY: 1 Establish a Residential Land Use Category where the | and uses
allowed are: Single famly residential densities up to 5.4 units/acre, resort
residential, and ancillary |land uses such as recreation, churches, and conmmunity
centers. Land uses which can be located in this category with performance
standards being net include multi-famly housing up to 12.5 units/acre, rura
residential, neighborhood conmrercial, commercial extending fromcomercial nodes
with a function frontage road, unless it is determned that wetlands or existing
devel opnent nake frontage road extension unfeasible, offices and professional
school s, hospital and minor public facilities.

OBJECTI VE K:  PROVI DE FOR THE DEVELOPMENT OF HI GH QUALI TY COMVERCI AL AREAS TO
MEET THE CURRENT AND PRQIECTED NEEDS OF HERNANDO COUNTY RESI DENTS WWH LE ENSURI NG
AN ORDERLY AND EFFI Cl ENT PATTERN OF LAND USES AND PROTECTI NG THE COUNTY' S
TRANSPORTATI ON NETWORK.

PCLICY 1: Establish a Comercial Land Use Category, in which | and uses
such as commercial, recreation, office and professional, mnor public
facilities, and minor institutional are allowed. Residential units may be
al | oned.

PCLICY 2: Prior to 1991, the County shall anend its Land Devel opnent
Regul ations to include specific criteria for neighborhood comrercial, genera
commercial, comunity commercial, regional comercial, and any subcategories
t hereof, addressing permtted uses, bul k regul ations, buffer requirenents,
performance standards, signage, aesthetics, parking requirenments and speci al
exceptions or other nechanisns to allow flexibility.

PCLI CY 3: New comerci al devel opnent shall be initiated within comerci al
nodes, as indicated on the adopted Future Land Use Map Series, except for
Speci alty Conmerci al, Nei ghborhood Commercial, and appropriate infill areas.

PCLI CY 4: The Landscape Ordinance shall require the buffering of the
negative visual inmpacts of comrercial devel opment through the use of
| andscapi ng, screening, regulation of signs, planting of trees and where
feasible, the preservation of natural vegetation

PCLICY 5: Were commerci al devel opnent is proximate to residential uses,
ordi nances and | and use approval conditions shall require that anticipated
negative inpacts shall be mtigated to the extent practicable by the comerci al
devel opnent, including noise, glare, dust, noxious fumes, odors, I|ight,

i ncreased traffic, and visual discontinuity.

PCLI CY 6: The Land Devel opment Regul ations shall be witten to encourage
pl anned devel opnent zoning along arterial roads or in nultiple | and use



devel opnents to ensure conpatible | and uses and maxi m ze coordi nation of
facilities and access.

PCOLICY 7: The County shall establish standards to pronote the integration
of pedestrian traffic within and between commerci al devel opnents and adj acent
resi dential areas.

PCLICY 8: To the extent feasible, higher intensity conmercial uses will be
buffered fromresidential areas by lower intensity commercial, office and
professional, multi-famly or other appropriate |land uses. These "steps or
intensity" will be criteria within |land use approval process.

POLICY 9: In areas where existing residential usage is expected to
transition into commercial, the initial comrercial |and uses approved shal
generally be of lower intensity.

COMVERCI AL NODES

OBJECTI VE L: HERNANDO COUNTY W LL MANAGE AND DI RECT COMVERCI AL DEVELOPMENT
THROUGH THE DESI GNATI ON OF COMMERCI AL NCDES.

POLICY 1: Commercial devel opnent shall be nanaged through a
classification into categories of comrercial node, established primarily by
| ocational factors

PCOLICY 2: Land Use Regul ations shall be adopted which further describe
| and uses allowed in each comercial node classification, and shall include any
sub-sets of zoning districts, performance standards, exceptions or other
regul ati ons reasonably required to manage conmerci al devel opnent activity.

POLICY 3: Comercial nodes shall be classified as nei ghborhood
commercial, community commercial, general commercial, and regional comercial
with the follow ng mnimumlocational criteria:

a. Nei ghborhood Comercial Nodes

1. My be located in the Residential or Rural
Future Land Use categories, but because of
size will not require mapping on the Future
Land Use Map Seri es;

2. WII have a maxi mum node size of 5 acres;
3. WII not be located in Conservation areas
or environmental ly sensitive areas;

4. WII be located on collector or arterial
roads except where proposed as part of an

i ntegrated, m xed-use planned unit

devel opnent ;

5. WII not degrade the proper functioning of
t he adj acent roads bel ow t he established

| evel s of service

6. WII be proximate to popul ation areas to
support the proposed use;

7. WII not conprom se the integrity of

resi dential areas.



b. Comunity Commercial Nodes

1. WIIl be located in areas designated on the
Future Land Use Map Series as |ocations
appropriate for nodal commercial devel oprent;
2. WII be located proximate to the

i ntersection of two roadways of a status of
col l ector road or greater;

3. Full nedian cuts will generally not be

al l owed any cl oser then 660 feet fromthe
intersection to maintain the proper
functioning of the intersection

4. WII be located on the fringe, not the
interior, of the residential areas;

5. May be exenpt fromthe criteria of 1, 2,
and 4, if proposed as part of or proximate to
an integrated, nmxed-use planned devel oprent
proj ect ;

6. WII not conpromise the integrity of the
resi dential areas;

7. WII generally range from40-60 acres in
si ze.

c. General Commercial Nodes

1. WIIl be located in areas designated on the
Future Land Use Map Series as appropriate for
nodal devel opnent;

2. WII be located proximate to the
intersection of an arterial highway and a
second road of at |east collector status;

3. Full nedian cuts will generally not be any
closer than 1,320 feet on arterials and 660
feet on collectors for the intersection to

mai ntai n the proper functioning of the

i ntersection;

4. WII generally range from50 to 100 acres
in size;

5. WII be located within three to five mles
of popul ation areas to support the size and
intensity of the devel opment proposed,;

6. WII be of a design which does not
conprom se the integrity of adjacent uses of

cl ose proximty;

7. My be exenpted fromthe criteria of 1 and
2, if proposed as part of or proximate to an

i ntegrated, m xed-use planned devel opnment

proj ect .

d. Regional Conmercial Nodes

1. WIIl be located proximate to the
intersection of two arterial roadways;

2. WII have a mninmum node size of 80 acres;
3. WII be of a design which does not
conpromise the integrity of adjacent uses of
cl ose proximty;



4. Full nedian cuts will generally not be any
closer than 1,320 feet fromthe intersection
to maintain the proper functioning of the

i ntersection.

PCLI CY 4: Devel opnent in conmercial nodes shall provide for extension of
the County's frontage road network on arterial roadways.

POLICY 5: In order to encourage conpact comercial devel opnent and
maintain the viability of adjacent roadways, conmercial devel opment can only
extend outward from comerci al nodes where there is a frontage road connected to
the conmercial node, unless it is determned that wetlands or existing
devel opnent nake frontage road extension unfeasible.

PCLI CY 6: Commercial devel opment in nodes will be encouraged to utilize
uni fied surface drai nage plans, unified | andscapi ng plans, and unified signage
criteria.

PCLICY 7: Prior to the issuance of building permts within the comerci al
nodes on U.S. 19, north of S.R 50, an access nmanagenent plan will be devel oped.

POLICY 8. Media cuts for commercial nodes on U S 19 north of SSR 50 wll
be limted to one per quadrant unless it can be denponstrated to the Florida
Department of Transportation (FDOT) that additional cuts will result in an
i nproved traffic flow

PCLI CY 9: The access managenent plan will provide for interconnection
between the commercial activities and residential areas.

STRI P COMVERCI AL DEVELOPMENT

OBJECTIVE N LIMT AND MANAGE STRI P COMVERCI AL AND | NFI LL COWMERCI AL AREAS
SO AS TO | MPROVE TRAFFI C Cl RCULATI ON AND VI SUAL QUALI TY.

POLICY 1: Strip Commercial will only be allowed al ong conmrercial corridors
whi ch have significant existing conmercial devel opnent, remaining parcels are
general ly zoned commerci al and conmerci al devel opnent is expected to continue.

PCLI CY 2: Expansion of the existing strip comrercial areas shall not be
al | owed except for appropriate infill comrercial devel opnent.

PCOLICY 3: The County shall not permt the creation of any new strip
commer ci al areas during the planning period.

PCLICY 4: Infill comrercial devel opnent can occur only within the strip
commer ci al areas as described in Policy 1.

PCOLICY 5: Wiere practicable, the County shall encourage the redevel opnent
of existing strip commercial areas through the designation of conmercial nodes
in locations consistent with the criteria as found in Cbjective L

PCLI CY 6: The County shall encourage the redevel opment of older strip
commercial areas in locations consistent with the Future Land Use Map

PCOLICY 7: Regulations shall be prepared to address the special needs of
these corridors such as, additional setbacks, buffers, |andscaping requirenents,
access limtations, and frontage roads.



24. In its conpliance review, the Departnent considered the anount of
commercial |land use along the State H ghway System The Departnent’'s anal ysis
centered on the fact that the entire length of U S. 19 and S.R 50 had been
designated as a commercial |land use in the 1989 plan and woul d negatively i npact
the I evel of service on a State H ghway System a primary concern of the
Depart ment .

25. Because of the relationship of the commercial and residential |and
uses along and in proximty to the State H ghway System the Departnent
concl uded that the commercial designations proposed on the June 1989 FLUM woul d
have adverse inpacts on the State H ghway System particularly along U S. 19,
S.R 50 and U. S. 98. The "ORC Report" dated Septenber 21, 1990, identifies the
Departnent's concerns for the commercial | and use designations on the FLUM

26. The County responded to the Departnment's ORC Report and attenpted to
reduce the allocation of cormercial in the County, particularly along U S. 19,
by reduci ng the amount of conmmercial nodes fromthe proposed |and use map to the
adopted | and use map. The actual placenent of the nodes on the adopted map was a
| ocal decision by the Board of County Comm ssioners.

V. Strip vs. Node Conmercial devel opnment
27. The existing plan allows expansi on and extension of conmercial nodes.

28. The residential |and use category in the plan amendnent allows for
prof essional office use in the residential |and use category.

29. A conmmercial node is a center of comrercial devel opnent generally
| ocated at major intersections. It is a concentrated interrelated comerci al
devel opnent pattern and shoul d be designed to serve a nuch | arger area than just
the node itself.

30. Commercial strip devel opnent involves a series of conmerci al
devel opnents strung al ong the hi ghway system It is basically a |inear type of
devel opnent activity that is frequently not well interrelated to other
surroundi ng | and uses.

31. Planners will differ as to which is the preferabl e approach for
commerci al |and use designation, a commercial node or a commercial strip.

32. Strip commercial devel opnent is |ess conmpact, less interrelated, |ess
coordinated. It can be nore difficult to inplenment access control nechani sns
and nore difficult to inplenent steady control

33. The County selected the use of conmercial nodes on U S. 19 north of
the Gty of Weeki Wachee to serve residential devel opnent shown on the Future
Land Use Map. A nunber of the nodes correspond with historic devel opments that
are in that area as well as several developnents that were platted in the early
1970's. A couple of the nodes correspond with major intersections with U S. 19.
Predonmi nately, either intersection criteria or existing historic devel oprment
approvals were the criteria used to select the placenment of the comercial nodes
along U S. 19.

34. Appropriate nethodol ogies were used in selecting the placenment of the
commer ci al nodes along U S. 19. Conmerci al nodes were chosen by the County, as



opposed to linear strip comercial |and use designations in the vicinity of the
intersection of SR 50 and U.S. 19 in order to reduce the anmount of conmerci al
devel opnent, specifically strip commercial devel opnment. The County elected to
let existing strip comrercial devel opment remain as strip comercial, with
opportunities for infill, and in other areas the County used nodes for its
commer ci al devel opnment activities, since nodes give a nore conpact devel opnent
pattern.

35. Strip commercial can result in "bad" comrercial areas. These
commer ci al areas have numerous access points onto a road and inhibit the flow of
traffic, possibly resulting in increased accidents and reduced transportation
time fromone point to another. Strip commercial devel opnment in these instances
is not planned and is not appropriately related to the roadway facility.

36. Strip commercial devel opnent is also a contributor to urban spraw .
The use of the commercial nodes along SSR 50 and U S. 19, as reflected in the
1990 Pl an Amendnent, help to reduce concerns regardi ng pronotion of urban
spraw .

37. The half node of commercial designated in the area of M. Hamm s
property can be devel oped in a manner that is functionally related to the Qak
H |l Hospital which is nearby.

38. No new or independent data and analysis was offered at the hearing to
support a designation of conmercial |and uses along SR 50 or U S 19
preferable to that designated by the County in its conprehensive plan
anendnments, nor was any such data and anal ysis provided to show that the
County's comercial |and use designation in this area is not in conpliance or
ot herwi se unsupport ed.

39. Nodal commercial devel opment is generally a good concept, provided the
| ocation of those nodes make pl anni ng sense versus the use of infill devel opnment
of strip commercial areas. In that regard, a distance of 2.3 niles (approxinmate
di stance fromthe northerly end of the strip commercial designation on U S. 19
and the westerly edge of the strip comercial designation along S.R 50) is a
significant difference or gap such that extension of strip conmercial
devel opnent should not be classified as infill devel opnent.

40. The total anount of conmercial |and use in the County (consisting of
strip comercial, the opportunity for infill plus the assignment of comerci al
nodes) neets the needs for comercial |and use for the projected popul ati on of
the County within the planning time frane.

Vi. Infill

41. An inportant consideration in the location of strip comerci al
devel opnent for determ ning whether a FLUM conplies with Rule 9J-5, Florida
Admi ni strative Code, is whether the commerci al devel opment as designated is
exi sting comerci al devel opnment and whether there are opportunities for infill.

42. The FLUM adopted by the County allows infill of existing strip
commer ci al devel opment along S.R 50 between C.R 491 and U. S. 19 and along S. R
50 south of the Gty of Weki Wachee.

43. The opportunity for infill of the existing strip conmercial area al ong
SR 50 in the vicinity of Gak Hi Il Hospital is significant.



44. The area of existing strip comercial devel opnent to the east of Qak

H Il Hospital along SR 50 offers anywhere from50 to 80 percent conmerci al
infill devel oprent.
VII. Vesting/Nodes Along U S. 19

45. The County anticipates that the U S. 19 corridor will continue to
develop as it has to the south through the planning horizon of year 2010. There
are a nunber of projects anticipated in the north U S. 19 area and the County's
anal ysis of population growh indicates that there will be growh in that area.
Additionally, there are conmtnments to infrastructure and a subregi onal sewer
plant site shown in the area.

46. The estimated 2010 popul ation for the area north along U S. 19 is
appr oxi mat el y 40, 000.

47. The placenent of the nodes along U S. 19 was based upon at |east one
of the following four criteria: construction had comrenced and is continuing in
good faith; projects were DRI vested under Chapter 380, Florida Statutes; common
| aw vesting; or locational criteria as prescribed in the Hernando County Pl an
Anmendnent s.

48. It is good planning practice for planners to evaluate vested rights
along U.S. 19 in determ ning the placenent of commercial nodes.

49. It is an appropriate planning practice to |ocate conmercial nodes
where there exist platted subdivisions. It is a legitimte planning device for
a county to direct future devel opnent to existing platted subdivisions as
opposed to creating new platted subdivisions.

50. The historical devel opnent and vested status of the properties were
consi dered by the County in the placenent of nodes along U S 19.

51. The County recogni zed certain binding letters as part of the
information it used in conpiling and adopting the conprehensive plan anendnents
and the placement of commercial nodes along U S. 19.

52. Planned infrastructure and public services are available within the
2010 horizon to support the conmercial nodes placed along U S. 19, including the
four laning of U S. 19 arterial, two subregional sewer plants, and waterlines
proposed along U S. 19 to serve devel opnent activities.

VIIl. Protecting the Integrity of the State H ghway System

53. Section 187.201(20), Florida Statutes sets forth the transportation
goal of the State Conprehensive Plan and requires that:

Florida shall direct future transportation

i nprovenents to aid in the managenent of
growm h and shall have a state transportation
systemthat integrates highway or mass transit
and ot her transportati on nodes.

54. Applicable policies of that goal are set forth in Section
187.201(20)(b), Florida Statutes, and read as foll ows:



Policy 2. To coordinate transportation

i nvestrments in major travel corridors to
enhance system efficiency and m nim ze adverse
envi ronnent al i npacts.

Policy 3. To pronote the conprehensive
transportati on planni ng process which
coordi nates state, regional, ad |oca
transportation plans.

Policy 9. To ensure that the transportation
system provides Florida citizens and visitors
with tinmely and efficient access to services,
jobs, markets, and attractions.

Policy 13. Coordinate transportation
i nprovenents of the state, |local, and regiona
pl ans.

55. The main purpose of the state highway systemis nmobility: the tinely
and safe transportation of people and goods over the roads in an efficient and
cost effective manner.

56. Strip commercial adversely affects the operation of the nobility
factor on the state highway system

57. Rule Chapters 14-96 and 14-97, Florida Adninistrative Code, adopted by
the Florida Departnent of Transportation, regul ate the spacing of access points,
driveways, and nedian cuts in order to assist the nmobility of people and goods
on the state highway system Developnent in a linear or strip comerci al
fashion is counter productive to that effort and is not as efficient or cost
effective as the use of commercial nodes along the state hi ghway system

58. The integrity of the state highway system can be protected through
| ocal governnment conprehensive plans which limt strip conmrercial devel opnent.
Li near strip conmercial devel opnent causes nore trips on the highway system and
at some point requires roadway w dening and increased traffic signalization
Commer ci al node devel opnent all ows better system control and managenent.

59. The over-comercialization of |and uses along the state hi ghway system
has the potential to adversely or negatively inpact the |level of services
provided by state roads. Alternatively, commercial nodes have | ess of a adverse
i npact because the node concept concentrates conmercial devel opment in an area
wher e pl anning controls can be used to mtigate adverse inpacts through mnethods
such as limted curb cuts or frontage roads.

60. GCenerally, effective access managenent prograns help to limt strip
sprawl devel opnent patterns, maintain the through-carrying capacity of arterial
roadways, and enhance the preservation of rural scenic values as devel oprent
occurs. Curb cuts and access points can be mnimzed by requiring devel oprment
to utilize parallel access roads, share existing or new access points, and
construct | ocal road networks that provide alternatives to the use of arterial
roads. It is essential when enploying this technique that the plan and
i npl enenting | and devel opnent regul ati ons requi re new subdi vi si ons, planned unit
devel opnents, and |i ke devel opnent to cluster comercial devel opnent sites in
nodes and to connect their internal roadways to existing |ocal networks so that
a grid of alternative travel routes eventually results.



| X.  Adequate Data and Anal ysis

61. The data and analysis to support the plan anendnents include the
fol |l owi ng:

The Hernando County Future Land Use Map

desi gnates segnents of U S. 19 and S.R 50 for
continued conmercial strip devel opnment. These
two sections are | ocated between the
Pasco/ Her nando County Line and the southern
boundary of Weki Wachee along U S. 19, and
between CGak Hill Hospital Drive and the

sout hern extension of CR 491 along S.R 50.

The 2010 network and soci o-economi c data
residing in the Hernando County FSUTNM5
Transportation Model was utilized to analyze
future conditions. The commercial service and
total data (the ZDATA2 file) was nodified to
refl ect conmercial build-out conditions al ong
US 19 and SR 50. The commercial and
service data in the Transportation Anal ysis
Zones (TAZ's) along the two corridors were
factored up to appropriately represent a 100%
bui | d- out scenario.

The June 1990 Conpliance Agreenent between
Her nando County and the Departnment sets forth
a level of service (LOS) standard "C' for non
backl ogged facilities. It is assuned that
S R 50 and U S. 19 will not be in a

backl ogged condition at the end of the

pl anni ng peri od.

Only two links are projected to exceed LOS "C'
urban, one on U.S. 19 just south of the Cty
of Weeki Wachee, and one link of SR 50
between the future North South (Suncoast)
Corridor and Wscon Road. In these cases LGS
"C' was exceeded by 208 and 251 vehi cl es/ hour
respectively. However, exceeding the standard
by 4 or 5% is not significant since this
amount is well within the tol erance error of
the nodel. That is to say, the error margin
of nodel exceeds the estinated excess vol une.

Since all of the other affected |inks

mai nt ai ned service levels of "C' or better
with nost links being in the "A" category, it
is assuned that the commercial build-out of

t he subject areas will not adversely inpact
service volunme | evels by the year 2010, the
end of the current planning period.



State Facility Backl og Anal ysis.

The State facilities designated as backl ogged
inthe Traffic Crcul ation El enent of the

Her nando County Conprehensive Plan include
sections of U S 19, SR 50, and U S. 41.
Daily and peak hour traffic counts were taken
by Hernando County staff on these facilities
in the Autum of 1990. The results of this
effort are recorded in Table 3A

As was stated in the previous section, State
mai nt ai ned roads were to be anal yzed on the
basi s of peak hour analysis. The peak hour

| evel of service standard is LOS C. rural
US. 41 is in a backlogged condition from
Cortez Boulevard (S.R 50) to Ayers Road.
State Road 50 is backlogged fromU. S. 19 to
Cortez Boulevard to |-75. Jefferson Street
(S-R 50A) is backlogged fromS. R 50 to west
boundary of the City of Brooksville to Cortez
Boul evard. U.S. 19 south of SSR 5 to Spring
HIll Drive is in a backlogged status in the
peak hour given the statistical confidence

| evel of the counts taken. Additionally the
segnent exceeds the daily LOS threshold

st andar d.

62. Data and analysis to support a conprehensive plan is information about
the County that is utilized in the devel opment of the county's plan. Exanples
i ncl ude denographic information, popul ation projections, growh trends, and
exi sting | and use patterns.

63. Part of the data and anal ysis supporting the Hernando County
Conpr ehensi ve Pl an was devel oped t hrough the public participation process.
Further, the County through its consultants and its own planning staff furthered
that effort with supporting docunentation for both the original 1989 plan and
the 1990 anmendnents.

64. The plan is adequately supported by data and anal ysis gathered by
prof essi onal | y accepted net hodol ogy. Also, the plan does not pronote urban
spraw .

X.  Utimte Findings

65. The Novenber 14, 1990 anendnents to the Future Land Use Map reduced
strip comercial devel opnent along State Road 50, east and west of Brooksville
on State Road 50 in the vicinity of US. 19 and U S. 41 south of Brooksville and
on U S 19 north of SSR 50. Additionally, the anmendnment reduced the anount of
residential |and use on a county-w de basis.

66. The County reduced the nunber of comercial nodes along U S. 19 in
conformty to the date and anal ysis.

67. The Land Use El enment contained in the 1990 anendnents, including the
Future Land Use Map series was created, established, and adopted pursuant to
general |y accepted planni ng principles.



68. The goals, objectives, and policies set forth in the Conprehensive
Pl an Amendnent coupled with the data and anal ysis support the Future Land Use
Map series of the adopted amendnents.

69. The Plan as a whol e serves to discourage the proliferation of urban
spraw .

70. The proof presented fails to show that the 1990 Anendnents to the
County's Conprehensive Plan are not in conpliance with provisions of Chapter
163, Part 11, Florida Statutes, the Wthlacoochee Regional Policy Plan, the
State Conprehensive Plan set forth in Section 187.201, Florida Statutes, and
provisions of Rule 9J-5, Florida Adm nistrative Code.

CONCLUSI ONS OF LAW

71. Pursuant to Sections 120.57(1) and 163.3184(9)(a), Florida Statutes,
the Division of Administrative Hearings has jurisdiction over the parties and
t he subject matter.

72. Petitioner Hommis an "affected person” within the neaning of Section
163.3184(1)(a), Florida Statutes, and thus has standing to chall enge the
Department's determ nation that the County's plan amendnent is in conpliance.
There is no evidence that Petitioners Bicket submitted oral or witten
obj ections during the | ocal government review and adopti on proceedi ngs.
Accordingly, standing of Petitioners Bicket to bring this proceeding has not
been shown.

Noti ce and Public Participation

73. Rule 9J-5.004(1), Florida Adm nistrative Code, provides that the I oca
government and | ocal planni ng agency adopt procedures to provide for and
encour age public participation in the planning process, including anendnents to
t he conprehensive plan. The procedures "shall include" provisions to:

assure that real property owners are put on
notice, through advertisenment in a newspaper
of general circulation in the area or other
met hod adopted by the | ocal governnent, of
official actions that will affect the use of
their property.

74. Rule 9J-5.004(2)(b) and (e), Florida Adm nistrative Code, states that
the public participation procedures shall include provisions "for notice to keep
t he general public inforned® and "to assure the consideration of and response to
public coments."

75. The local governnment is required to conply with procedures which it
adopts to govern public participation. Rule 9J-5.005(8),Fl orida Adnm nistrative
Code, provides that plans and plan anendnments shall be considered and adopted in
accordance with procedural requirenments of Section 163.3161 through Section
163. 3215, Florida Statutes, by ordinance after required public hearings.

76. Section 163.3181(1), Florida Statutes, expresses the |egislative
intent with regard to public participation as foll ows:



It is the intent of the Legislature that the
public participate in the conprehensive

pl anni ng process to the fullest extent

possi ble. Towards this end, |ocal planning
agenci es and | ocal governnental units are
directed to adopt procedures designed to
provi de effective public participation in the
conpr ehensi ve pl anni ng process and to provide
real property owners with notice of al
official actions which will regulate the use
of their property. The provisions and
procedures required in this act are set out as
the m ni mumrequirenents towards this end.

77. Section 163.3184(15)(c), Florida Statutes, provides:

If the proposed conprehensive plan or plan
anendnment changes the pernmitted uses of |and
or changes | and-use categories, the required
advertisenments shall be no I ess than
one-quarter page in a standard size or a
tabl oid size newspaper, and the headline in
t he advertisenment shall be in a type no
smal l er than 18 point. The adverti senent
shall not be placed in that portion of the
newspaper where | egal notices and classified
adverti senents appear. The adverti senent
shal | be published in a newspaper of genera
paid circulation in the county and of genera
i nterest and readership in the community, not
one of limted subject matter, pursuant to
chapter 50. Wenever possible, the

adverti senent shall appear in a newspaper that
is published at |east 5 days a week, unless
the only newspaper in the community is
published | ess than 5 days a week. The
adverti senent shall be in substantially the
followi ng form

NOTI CE OF CHANGE OF LAND USE

The ( (name of |ocal governnental unit) )
proposes to change the use of land within the
area shown in the map in this advertisemnent.

A public hearing on the proposal will be held
on ( (date and tine) ) at ( (neeting place) ).

The advertisenent shall also contain a
geographic location map which clearly

i ndi cates the area covered by the proposal
The map shall include major street nanes as a
nmeans of identification of the area.

78. The criteria of public participation, procedural in nature, should not
be confused with substantive criteria of Chapter 163, Part I1, and Chapter 9J-5.
Local governnents retain considerable discretion to nake | ocal planning



deci sions and to base those decisions on | ocal considerations, such as |and use
conmpatibility. The local government nmust nmerely consider and respond to public
comments. The environnent of a public hearing dictates that the responses to
conpl ex questions will not approach the plan or data and analysis in terns of
conpr ehensi veness or even sophistication. WIson v. Gty of Cocoa and
Department of Community Affairs, DOAH Case No. 90-4821GM Reconmended Order

dat ed August 8, 1991.

79. The County conplied with the statutory requirenents regardi ng notice
of its proposed anendnents to the Future Land Use Map. Additionally, Petitioner
Hanmm was afforded notice and openly participated, personally and through
representatives, at the plan amendnment adoption public hearing held Novenber 14,
1992.

Burden of Proof: The Fairly Debatable Standard

80. Chapter 9J-5, Florida Adm nistrative Code, was adopted by the
Department pursuant to Chapter 163, Part |1, Florida Statutes, in order to
provi de gui dance as to m ni mum requirenments which plans nmust neet to be "in
conpliance.” That termis defined in Section 163.3184(1)(b), Florida Statutes,
and reads as foll ows:

"I'n conpliance" means consistent with the
requi renents of ss. 163.3177, 163.3178, and
163. 3191, the state conprehensive plan, the
appropriate regional policy plan, and rule
9J- 5, F.A C, where such rule is not

i nconsistent with Chapter 163, Part 11.

81. Pursuant to Section 163.3184(9)(a), Florida Statutes, the |local plan
or plan anendnment shall be determined to be "in conpliance" if the |oca
governnment's determ nati on of conpliance is fairly debatabl e.

82. Therefore, Petitioner nust provide to the exclusion of fair debate
that the plan is not in conpliance. Section 163.3184(9)(a), Florida Statutes.

83. The Act does not define what is nmeant by "fairly debatable.” 1In
zoning cases, the "'[t]he fairly debatable' test asks whether reasonabl e m nds
could differ as to the outcone of a hearing"” (citations omtted). Norwood-
Nor | and Honeowners' Association, Inc. v. Dade County, 511 So.2d 1009, 1012 (Fl a.
3d DCA 1987). The el enent of reasonabl eness inposes certain requirements upon
the persons differing as to the outcone. The fairly debatable test requires
that the persons reaching different conclusions are informed by rel evant facts
and | aw and are capable of analyzing this information in a reasonable manner in
order to reach a | ogical conclusion based exclusively on the applicable facts
and |aw. Pope v. City of Cocoa Beach and Departnent of Comunity Affairs, DOAH
Case No. 90-3581GM Recommended Order, dated March 4, 1991

84. Petitioner's burden is a heavy one. See Allapattah Conmunity
Association, Inc. v. Cty of Mam, 379 So.2d 387, 392 (Fla. 3d DCA 1980); S.A
Healy Co. v. Town of Hi ghland Beach, 355 So.2d 813 (Fla. 4th DCA 1978). To neet
this burden, Petitioner nust show that its position regarding the adoption of
t he subject plan anmendnent is not subject to reasonable debate or legiti mte
controversy. See City of Mam Beach v. Lachman, 71 So.2d 148, 152 (Fla. 1953);
Nor wood- Nor | and Honeowners Association Inc. v. Dade County, 511 So. 2d 1009,
1012 (Fla. 3d DCA 1987); Sarasota County v. Purser, 476 So.2d 1359, 1362 (Fl a.



2d DCA 1985); Marrell v. Hardy, 450 So.2d 1207, 1209 (Fla. 4th DCA 1984).
Petitioner has not net this burden.

85. If reasonable nmen can differ as to the propriety of the action taken
by the County with respect to the adoption of the subject plan anmendment, this
tribunal cannot substitute its judgnent for that of the Board of County
Conmi ssioners. See Pal m Beach County v. Tinnerman, 517 So.2d 699 (Fla. 4th DCA
1987), rev. denied, 528 So.2d 1183 (Fla. 1988).

86. As previously noted, Petitioner's objections to the changes to the
| and use classification of his property as designated on the Future Land Use Map
series formed the gravanmen of Petitioner's challenge.

87. Al goals, objectives, policies, standards, findings and concl usi ons
wi thin the conprehensive plan and its support docunents mnmust be based upon
rel evant and appropriate data. A designation on a Future Land Use Map al so
falls within this requirement. Rules 9J-5.005(2)(a), 9J-5.006(2), Florida
Admi ni strative Code. The FLUMis the mechani smfor establishing the
distribution, |location and extent of the various proposed | and uses. Land use
determ nations on the map are to be "suppl enented"” by goals, objectives and
policies in the plan. Section 163.3177(6)(a), Florida Statutes. The FLUM
determ nes the type and intensity of devel opment that will occur on a given
parcel, and it nust "reflect” goals, objectives and policies of the plan. Rule
9J-5.005(5), Florida Adm nistrative Code. See Department of Conmunity Affairs v.
Walton County, ER FALR '92:208, Novenber 4, 1992.

88. Petitioner failed to prove the validity of any of his objections,
beyond fair debate, including allegations that the County's conprehensive plan
anendnment does not adequately address the coordination of future | and uses with
avail able facilities and services, thereby encouragi ng urban spraw ; the
promotion of strip commercial along the state hi ghway system the quantity and
quality of data and analysis relative to roadway inpacts expected fromthe strip
commercial land along State Road 50 near Gak Hill Hospital and the nethodol ogy
utilized by the County; the quantity and quality of the data and anal ysis
relative to the nunber and | ocation of the comercial nodes near U.S. 19 and
State Road 50 as reflected in the comercial nodes map and the net hodol ogy
utilized by the County; and the policies included in the Future Land Use El enment
and the Future Land Use Map.

89. The testinony and evidence presented at the hearing shows that
reasonabl e m nds, of expert planners and others, can differ as to the extent to
whi ch the subject plan anmendnent adequately addresses these conpliance issues.

90. The testinony and evidence presented by Petitioner at the hearing
failed to show to the exclusion of fair debate that the Hernando County's
conpr ehensi ve plan anendnent is not "in conpliance" with Section 163, Part 11,
Florida Statutes, Chapter 187, Florida Statutes, the regional policy plan and
Rul e 9J-5, Florida Adm nistrative Code.

RECOMVENDATI ON
Based on the foregoing it is RECOWENDED that a final order be entered

findi ng the conprehensive plan anendnent adopted Novenber 14, 1990 by Her nando
County to be in conpliance



DONE AND ENTERED this 26th day of February, 1993, in Tallahassee, Leon
County, Florida.

DON W DAVI S

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings

this 16th day of February, 1993.

ENDNOTE
1/ In order to facilitate conprehension, all quotations fromthe conprehensive
plan found in this reconmended order have previously struck-through | anguage
del eted and previously underlined | anguage added.

APPENDI X

The followi ng constitutes ny specific rulings, in accordance with Section
120.59, Florida Statutes, on findings of fact submtted by the parties.

Petitioner Hanm s Proposed Fi ndings.

Proposed findi ngs consi sted of paragraphs nunbered 11-112 and are treated as
fol | ows:

11. - 23. Accept ed

24. Rej ected, subordinate to Hearing Oficer's findings
on this point.

25. - 26. Accept ed

27. Rej ect ed, subordinate to HO findings on this point.

28. - 29. Accepted, except for last two sentences of 29 which
are rejected.

30. - 32. Subordi nate to HO findings on this point.

33.-39. Accept ed.

40. - 41. Subordi nate to HO findings on this point.

42. - 46. Rej ect ed, unnecessary.

47. - 50. Accept ed.

51.-53. Subordi nate to HO findings on this point.

54. - 56. Rej ect ed, unnecessary.

57.-58. Rej ect ed, argunentati ve.

59. - 60. Rej ect ed, procedural

61. Rej ect ed, subordinate to HO fi ndi ngs.

62. - 64. Rej ect ed, not supported by wei ght of the evidence.

65. - 66. Accept ed.

67. Subordi nate to HO fi ndi ngs.

68. - 69. Accept ed.

70. Subordi nate to HO fi ndi ngs.

71. Accept ed.



72. Subordi nate to HO fi ndi ngs.

73. Rej ected, recitation of testinony.
74.-77. Accept ed.

78. - 81. Accept ed

82.-87. Subordi nate to HO fi ndi ngs.

88.-90 Rej ect ed, unnecessary.

91.-105. Accept ed.

103.-105. Subordinate to HO findi ngs.

106.-112. Rejected, not supported by weight of the evidence.

Petitioners Bicket Proposed Findings.

No proposed findings submtted.

Respondent s’ Joi nt Proposed Fi ndi ngs.

Proposed findi ngs on pages 5-7 of Respondents' submittal is inproperly nunbered

and therefore not treated in this appendi x. Proposed findings 1.-73., beginning
on page 8 of that submittal are treated as foll ows:

1.-14. Accept ed.

15. Rej ect ed, unnecessary.

16. - 22. Accept ed.

23. Subordi nate to HO findings on this point.
24. Adopt ed, though not verbatim

25. - 36. Addr essed.

37.-45. Accept ed.

46. - 73. Adopt ed, though not verbatim

COPI ES FURNI SHED:

Li nda Loom s Shel | ey

Secretary

Department of Community Affairs
2740 Centerview Dr.

Tal | ahassee, Florida 32399-2100

G Steven Pfeiffer, Esquire
CGeneral Counsel

Department of Community Affairs
2740 Centerview Dr.

Tal | ahassee, Florida 32399-2100

M M Bicket
22 Sout h Sweet gum Court
Honpsassa, Florida 32646

Davi d Snol ker, Esquire
2700 Landmark Centre
401 East Jackson Street
Tanpa, Florida 33602

Robert Bruce Snow, Esquire
County Attorney

Post O fice Box 2060
Brooksville, Florida 34605



Stephanie M Cal |l ahan, Esquire
Assi stant CGeneral Counsel
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399-2100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |arger period within which to submt
witten exceptions. You should consult with the agency that will issue the
final order in this case concerning agency rules on the deadline for filing
exceptions to this recommended order. Any exceptions to this recomended order
should be filed with the agency that will issue the final order in this case.



